Lnd when he  decides  that  the   time  has arrived  for discharging  the em-
Loyee whose  work has been growing  progressively unsatisfactory,
svertheless,   to give complainant every benefit of any argument which
Ls counsel  can make under  the  Commission*s Pasula decision,   I have
iterpreted   the  Commission's decision as complainant's counsel has
sked   that it he  interpreted,   that  is,   I have rejected  all  of  the
2asons given by respondent  for complainant's discharge,  even if those
sasons  did  show that  complainant  "deserved"  to be discharged,  and  I
ave accepted  as meritorious  only those discharge reasons which involve
iprotected  activities which alone would have caused respondent  to dis-
large complainant even  if complainant had not been suspected of having
ngaged  in the  protected  activity of requesting  that MSHA make a special
ispection.     I still  find,   however,   that under  the Commission's holding
i the Chacon case,   supra,   respondent has very convincingly shown that
Cs reasons  for discharging  complainant are "* * * not  plainly incred-
3le or  implausible".     The reasons   found  to be  acceptable under the
nmmission's  Pasujla decision would have  legitimately moved  respondent
3 discharge  complainant on  the morning  of April 21 notwithstanding the
act  that respondent might  also  have been motivated  in part by a suspi-
Lon that complainant may have been the  person who requested  that MSHA
Hiduct a  special  inspection of respondent's mine.

Inasmuch as respondent  has been  shown  to have  satisfied  the tests
Lven by the  Commission in Pasula and  in Chacon,   I find  that complainant
as failed  to  prove  that he  would have been discharged  for allegedly
Laiming  that  it was  unsafe  to  raise  the height  of the canopy^on a load-
ig machine by 3  or 4  inches by welding  pieces  to  the rear legs of the
anopy,  or for having  been  suspected  of calling MSHA to request a special
ispection,   if complainant had  not  left  the loading machine and B-23
Buttle car  inoperable and had not gone  into  the mine at 2:00 or 2:15
.m.  on the morning when the  equipment was left  inoperable.

WHEREFORE,   it  is ordered:

The complaint  filed  in Docket No.  KENT 80-288-D is denied for failure
E complainant to prove  that  he would have been discharged for an activity
cotected under  section 105(c)(l)   of  the Federal Mine  Safety and Health
:t of  1977  if he had  not engaged  in other unprotected activities which,
lone,  would  have caused his discharge.

Richard C. Steffey
Administrative Law Judge
(Phone: 703-756-6225)

1689asonably argued that a supervisor who is confronted
